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STATEMENT OF THE ISSUES ON APPEAL

lo Did the South Carolina Public Service Commission err as a

matter of law in authorizing Respondent SCE&G to recover

capital costs which are imprudent under the Base Load Review
Act?

II. Did the South Carolina Public Service Commission err in

finding that the additional capital costs granted to Respondent

SCE&G were prudent, the error being that the evidence of

record compels the finding that SCE&G's failure to anticipate

or avoid the additional costs was imprudent under the Base

Load Review Act?

III. Did the South Carolina Public Service Commission err in

failing to require Respondent SCE&G to undertake an

evaluation of the prudency of the need for additional

generating capacity, pursuant to the Base Load Review Act

requirement that all capital cost expenditures in the

construction of the nuclear generating plants be prudent?



STATEMENT OF THE CASE

South Carolina Electric & Gas ("SCE&G") filed a Petition May 15, 2012, for an order

approving an updated capital cost schedule and updated construction schedule for the

construction of two 1,117 net megawatt nuclear power units (the "units") located at the V.C.

Summer Nuclear Station near Jenkinsville, South Carolina. SCE&G Petitioned the South

Carolina Public Service Commission ("Commission") for authority to recover an additional $283

million in capital costs associated with its construction of the units pursuant to S. C. Code Ann.

§§ 58-33- 210, et seq., commonly known as the Base Load Review Act ("BLRA" or "the Act").

The matter came to be heard by the Commission October 2-3,2012. The Office of

Regulatory Staff ("ORS") appeared and participated in the proceedings. The Appellant, South

Carolina Energy Users Committee ("SCEUC"), appeared and participated in the proceedings.

The South Carolina Energy Users Committee is an association consisting of large industrial

consumers of energy, which are engaged in various manufacturing enterprises throughout the

state who take electric service from SCE&G. The Sierra Club and Pamela Greenlaw appeared

and participated in the proceedings. In addition, the Commission heard from twenty-two (22)

public witnesses during the proceedings.

The Commission issued Order No. 2012-884 granting SCE&G certain relief under the

Base Load Review Act on November 15, 2012. Subsequently, the South Carolina Energy Users

Committee timely filed and served its Petition for Reconsideration on November 28, 2012. The

Commission issued Order No. 2013-5 denying the South Carolina Energy Users Committee's

Petition for Reconsideration on February 14, 2013. The South Carolina Energy Users

Committee received written notice of the entry of the Commission's Order denying its Petition
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for ReconsiderationonFebruary15,2013,andfiled andservedits Noticeof Appealon March

14,2013.

STATEMENT OF FACTS

Styling its petition as that for "Updates and Revisions to Schedules Related to the

Construction of a Nuclear Base Load Generation Facility," SCE&G requested that the

Commission approve an additional $283 million in capital costs to be recovered from its

customers in rates pursuant to the BLRA. SCE&G's petition included costs which SCE&G had

already incurred, as well as costs that it anticipates it will incur in the future. The costs include

those associated with a settlement between SCE&G and Westinghouse Electric Company

("Westinghouse") with respect to certain cost overruns and additional costs, such as personnel

costs and facilities costs. The Commission granted SCE&G's petition in large measure

approving an additional $278 million in capital costs to be recovered from customers as

authorized by the BLRA. (Order No. 2012-884, pp. 71-73).

Procedural History

The Commission issued its base load review order pursuant to the BLRA in March of

2009 approving SCE&G's 2008 petition for the authority to construct the AP 1000 nuclear

generating plants and to recover its costs under the BLRA. Commission Order No. 2009-

104(A) approved a capital cost schedule for the units totaling $4.5 billion in 2007 dollars.

In Order No. 2010-12, dated January 22, 2010, the Commission approved an updated

construction schedule for the project and an updated capital cost schedule. The capital cost

schedule approved in Order No. 2010-12, however, did not alter the total estimated capital cost

for the units of $4.5 billion in 2007 dollars.
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In OrderNo. 2011-345,datedMay 16,2011,theCommissionmodified thecapitalcost

schedulefor theprojectestablishedin OrderNo. 2009-104Aby authorizinganadditional$174

million in capitalcoststo be recoveredin ratesundertheBLRA. (OrderNo. 2012-884,pp.2-4;

Tr. p. 46,1.19- p. 48, 1.5,Marshprefileddirecttestimonyp. 7, 1.19- p. 8, 1.5:Tr. p. 733,1.19

- p. 734,1.4,WalkerApril 4, 2011hearingtestimony,DocketNo. 2010-376-E,p. 4, 1.19- p. 5,

1.4).

In Order No. 2012-884, the Commission held that approximately $278 million of

S CE&G's request in Docket No. 2012-203-E was not the result of imprudence on the part of the

utility and approved these costs as a part of the capital cost schedule for the units. The

Commission below found and concluded that the following cost overruns proposed by SCE&G

were reasonable and not the result of imprudence:

Change Order No. 16
Owner's Costs:

Transmission Costs:

Cyber Security:

Healthcare and Wastewater Piping:

TOTAL (approximate amounts)

$137.5 million

$131.6 million

$ 7.9 million

$ 0.9 million

$ 0.1 million

$278.0 million

The Commission approved a change in the construction schedule delaying completion of Unit 2

by 11 months to March

15, 2018.

Change Order No. 16.

15, 2017 and completion of the entire project by 7 1/2 months to May

Additional Capital Costs

In 2008, SCE&G sought and obtained a base load review order authorizing its

construction of two Westinghouse AP 1000 nuclear generating units which were still under

design and not permitted for construction by the Nuclear Regulatory Commission ("NRC").

Notwithstanding the fact that the units' design had not been approved by the NRC, the



CommissionapprovedSCE&G's capitalcostestimatesfor theconstructionof theunits. In

approvingSCE&G'sBLRA application,theCommissionissuedabaseloadrevieworder

approvinga constructionschedulein which SCE&GwouldobtainaCombinedOperating

License ("COL") to construct and operate the units from the NRC by July. (Tr. p. 125, 1.18-p.

127, 1.12; Tr. p. 335, 11.7-10; Tr. p. 350, 11.3-6). The COL was issued nine months behind

schedule on March 30, 2012. (Tr. p. 195, 11. 17-21; Byrne prefiled direct testimony, p. 26, 11.17-

21).

In this docket, SCE&G sought recovery of the additional capital costs associated with the

delay in the issuance of the COL in the approximate amount of $137.5 million. Change Order

16 formalized an agreement entered into among SCE&G, Santee Cooper (a 45% owner of the

units), and Westinghouse that resolved claims by Westinghouse for additional construction costs

as follows:

1. The shield building for the AP 1000 unit redesign to increase its

resistance to aircraft impacts;

2. Rescheduling the construction plan for the units to take into

account the approximately nine month delay in the issuance of the COL

issued by the NRC;

3. The structural modules for the project, as redesigned, using

higher strength steel than was originally specified, among other changes;
and

4. Responding to unanticipated rock conditions at the foundation of
Unit 2.

(Tr. p. 187, 11.1-17; Byme prefiled direct testimony, p. 18, 11.1-17; Tr. p. 189, 1. 1-p. 190, 1.11;

Byrne prefiled direct testimony, p. 20, 1.1- p. 21, 1.11).



Thelargestsingleitem of costcontainedin ChangeOrderNo. 16wasthe

additionalcostof constructingtheshieldbuilding asredesignedto increaseits resistance

to aircraftimpacts.(Tr. p. 191,11.17-19,Bymeprefileddirecttestimony,p. 22,11.17-19).

Theredesignof thestructuralmodulesrequiredahigherstrengthsteelto improve

constructability.(Tr. p. 205,11.1-12). Thedelayin obtainingtheCOL woulddelaythe

completionof thefirst unit by ninemonthsgiving rise to additionalconstructioncosts.

(Tr. p. 195,1.17- p. 196,1.2).

At thetime of SCE&G's2008BLRA application,thedesignof theWestinghouse

AP1000nucleargeneratorswhich SCE&Gproposedto build hadnotbeenapprovedby the

NRC. UndertheEngineering,ProcurementandConstructioncontract("EPC contract"),it was

Westinghouse'sresponsibilityto obtainapprovalof thedesignof its AP1000unitsfrom the

NRC. SCE&Gwasresponsiblefor obtainingapprovalof theCOL. Two of theprerequisitesfor

obtainingtheCOL wereapprovalof thefinal designof theAP1000andapprovalof thewetlands

certification.(Tr. p. 667,11.13-22).SCE&Greceivedits CleanWaterAct Section401

certificationonDecember16,2011. Westinghousereceivedapprovalof its AP1000designfrom

theNRC onDecember30, 2011,SCE&Greceivedits COL from theNRC onMarch30,2012,

andits CleanWaterAct Section404wetlandpermit on thesameday.(Tr. p. 173,11.1-5;Tr. p.

192,11.1-3).

By December2008,thedateof thehearingonSCE&G'sBLRA application,

Westinghousehadsubmitted15designrevisionsfor theAP1000reactorsto theNRC for

approval.At thattime,theNRC hadinformedWestinghousethatit wasnot satisfiedwith the

strengthof theshieldbuildingdesignandwould requirea 16threvisiondemonstratingthatthe

shieldbuildingwassufficiently strongto withstandtheimpactof anairplanecrash.



Westinghousehadsubmittedadraft of the 16 th revision to SCE&G as a basis for its use in

determining the cost of constructing the units for the purpose of making its BLRA application.

SCE&G informed the Commission in support of its 2008 BLRA application that the COL

approval was expected by July 2011. (Tr. p. 125, 1.18-p. 127, 1.12; Tr. p. 192, 11.4-13; Tr. p.

195, 11.17-21; Tr. p. 326, 1.19 - p. 329, 1.22.) Stephen A. Byrne, President for Generation and

Transmission, testified that SCE&G had addressed the risk that the NRC would refuse to

approve the AP 1000 design that SCE&G submitted to the Commission in its 2008 BLRA

application by including additional amounts in its anticipated cost estimates to pay for increased

costs associated with future improvements to the AP 1000 design ultimately required by the

NRC. (Tr. p. 330, 11. 19-23). In addition, SCE&G represented to the Commission that it had

adequate contractual safeguards to protect it and its customers in the case of delays in approval

of the AP 1000 designs. Mr. Byrne testified in the 2008 docket that SCE&G had negotiated

contractual provisions in its EPC contract subjecting Westinghouse to certain penalties in the

event the COL was delayed due to Westinghouse's inability to have its AP 1000 design approved

timely. (Tr. p. 330, 1.24 - p. 331, 1.21).

One of the reasons given by SCE&G for the delay in the issuance of the COL was the

delay in Westinghouse/Shaw obtaining approval of its final plans for the AP 1000. (Tr. p. 196, 11.

8-12; Byrne prefiled direct testimony, p. 27, 11.8-12.) The delay in approval of the design of the

AP 1000 units was Westinghouse's inability to satisfy the NRC that the shield buildings would be

sufficiently hardened to withstand aircraft impacts. (Tr. p. 189, 11.8-9; Byrne prefiled direct

testimony, p. 20, 11.8-9; Tr. p. 197, 1.1 -198, 1.13; Byrne prefiled direct testimony, p. 28, 1. 1 -

p. 29, 1.13).



To satisfytheNRC of thestrengthof theAP1000shielddesign,Westinghouseproposed

to useashielddesignwhichhadneverbeenapprovedfor usein theUnitedStates.

Consequently,theNRC requiredWestinghouseto testandverify thedesignperformanceof the

shielddesignasif it werebeingproposedfor thefirst time. (Tr. p. 192,1.14- p. 194,1.2; Byrne

prefileddirectp. 23,1.14- p. 25,1.2). Westinghousesubmittedatotalof 19revisionsbeforeit

receivedfinal approvalof its AP1000nuclearreactorsby theNRC in Decemberof 2011.

SCE&Greceivedits COL onMarch30,2012,approximatelyninemonthsafterapprovalwas

expected.(Tr. p. 195,11.17-21;Byrneprefileddirecttestimony,p. 26,11.17-21;Tr. p. 332,11.

22-24;Tr. p. 326,1.25- p. 328,1.21).

Mr. Byrneacknowledgesthatat thetime theEPCcontractwasnegotiatedit was

anticipatedthat the NRC would require additional measures to be incorporated into the AP 1000

design to strengthen its resistance to aircraft impacts. However, SCE&G failed to anticipate the

actual costs of the final AP 1000 design and, consequently, the NRC requirements for hardening

the shield buildings involved more cost than SCE&G anticipated in its 2008 BLRA application.

(Tr. p. 192, I1.4-13; Byrne prefiled direct testimony, p. 23, 11.4-13; Tr. p. 328, 11.14-21; Tr. p.

330, 1.6-p. 331, 1.25).

Further, Mr. Byrne testified that the parties' EPC contract provided for change orders

where cost increases are due to "uncontrollable circumstances." Westinghouse construed this

term broadly enough to protect it from the uncertainties of regulatory approval of its AP 1000

design, excusing it from liability for the delay costs and the additional costs associated with

hardening of the shield buildings. (Tr. p. 194, 11.3-18; Byrne prefiled direct testimony, p. 25, 11.

3-18). Mr. Byrne acknowledges that the EPC contract presented to the Commission as a part of

the 2008 BLRA application defines the term more narrowly. In the 2008 BLRA application,



SCE&GinformedtheCommissionthattheEPCcontractprovisiondefineduncontrollable

circumstancesas"severeweather,war/sabotage/terroristattack."(Tr. p. 339,1.9;Tr. p. 338,1.5

- p. 339,1.19;Ex No. 1; SAB 4, Exhibit J,ChartA). SCE&Gchosenot to contestandlitigate

Westinghouse'spositionbut choseinsteadto settleWestinghouse'sclaim for $137.5million.

Mr. ByrnetestifiedthatSCE&G's failureto obtainits wetlandscertificationandpermits

undertheNationalEnvironmentalPolicyAct ("NEPA") contributedto thedelayin theapproval

of theCOLby theNRC. By law, theCOL couldnotbeissuedfor theAP1000unitsuntil

SCE&Gprovedto theCorpsof EngineersandtheEnvironmentalProtectionAgency("EPA")

thattheprojectcompliedwith CleanWaterAct standardsandSCE&Greceivedits CleanWater

Act Section401Certification. Here,thewaterquality certificationwasnot issuedfor thenuclear

projectuntil December16,2011,aboutthesametime asfinal designof theAPI000was

approvedby theNRC. (Tr. p. 198,1.14- p. 199,1.10;Bymeprefileddirecttestimony,p. 29,1.

14- p. 30,1.10).

Thedelayin receivingtheCleanWaterAct Section401certificationarosefrom thefact

thatinsteadof locatingthenecessarytransmissionlinesfor this projectin existingrights-of-way,

SCE&Gchoseinsteadto attemptto routethetransmissionlines in newcorridors. Employinga

macro-corridorapproachto transmissionsiting,SCE&Gsitedits transmissionlines in county-

by-countycorridorsandquantifiedtheenvironmentalimpactsof placingthelinesin these

corridors. Thespecificlocationof the lineswasleft until detailedengineeringandsiting studies

werecompletedlater in theprocess.(Tr. p. 199,1.11 - p. 200,1.4; Byrneprefileddirect

testimonyp. 30,1.11 - p. 31,1.4). Themacrocorridorapproachdoesnot identify thespecific

wetlandsissuesto beaddressedby thetransmissionsiting.(Tr. p. 343,11.9-18).Therewas

considerablepublic concernandcommentabouttheproposedtransmissionsitingwhich,



SCE&Ganticipatedat thetime it filed its BLRA application.(Tr. p. 345,11.5-10).Refusingto

acceptthe lesscertainmacrocorridorapproach,theEPA andArmy Corpsof Engineerstookthe

positionthatspecifictransmissionline routeshadto be identifiedandtheenvironmentalimpacts

of thespecificrouteshadto beassessedbeforetheenvironmentalreviewcouldproceed.

SCE&Gfell behindwith respectto its transmissionsiting schedule.(Tr. p. 201,11.10-17;Byrne

prefileddirecttestimonyp. 32,11.10-17;Tr. p. 647,1.18- p. 648,1.1; Youngprefileddirect

testimony,p. 10,1.18 - p. 11,1.1).

In response,SCE&G decidedto routeits newtransmissionlines in existingcorridors

(with asinglesix mile exception).Thisapproachallowedtheroutesto beestablishedquickly

andtheenvironmentalimpactsfrom themto beassessedonanexpeditedbasis.Mr. Byrne

testifiedthatit wouldhavebeenprudentfor SCE&Gto havedeterminedinitially to useits

existingeasementsandright-of-waysfor thetransmissionlines.(Tr.p. 348,11.14-22). It canbe

inferredfrom this recordthathadSCE&Gdeterminedfrom theoutsetto useexisting

transmissionlines,thewaterquality certificationwouldnot havebeendelayedpasttheJuly2011

milestone.(Tr. p. 673,11.5-16;p. 674,11.1-2).HadtheCleanWaterAct Section401

certificationandSection404wetlandspermitbeengrantedprior to theJuly2011,thedate

SCE&Gforecastto receiveits COL, SCE&Gwouldnot havebeenseento contributeto the

delayin obtainingtheCOL.

Thedelayin the issuanceof theCOL givesrise to thedisputeconcerningthefirst three

mattersof ChangeOrder16setoutat page5, supra.While Westinghouse'sdelayin obtaining

approvalof thedesignof theAP1000from theNRC contributedto thedelayin obtainingthe

COL, SCE&G's delayin obtainingits CleanWaterAct certificationandpermitfrom theCorps

of Engineerscontributedequallyto the issuanceof theCOL. (Tr. p. 202,1.13- p. 203,1.9;
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Byrneprefileddirect testimony,p. 33,1.13- p. 34,1.9). After negotiations,SCE&Gandthe

remainingpartiessettledWestinghouse'sclaim for anamountof $137.5million (theutility was

notbeforetheCommissionseekingapprovalof thesettlementagreementwith Westinghouse;the

matterhadbeensettledfor $137.5million andSCE&Gwasliable for paymentof theagreed

uponamount).On thisrecord,thereasonablenessof thesettlementis far from clear. Mr. Byrne

doesdescribeaprocesswherebySCE&Gnegotiatedsettlementfrom $213.6million to $137.5

million. Thereis nootherevidenceof recordasto thereasonsfor thesettlement.However,

basedon thetestimonyof record,SCE&Gwasbargainingfrom aweakenedpositionandagreed

to settleits claim againstWestinghouseby payingWestinghouse$137.5million. (Tr. p. 189,1.5

- p. 190,1.11; Byrneprefileddirecttestimony,p. 20, 1.15- p. 21, 1.11).

Thefourthmatterof ChangeOrder16involvedthecostof addressingrockconditionsat

thefoundationof Unit 2. Mr. Byrnetestifiedthatbecausetheunexpectedconditionwasbelow

thesurface,SCE&Gcouldnot haveanticipatedencounteringunexpectedrockconditions.

However,Mr. Byrnetestifiedthatit wasnot "unusual"to find rock variationsafterfull

excavation.(Tr. p. 206,1.11- p. 207,1.5).

Owner's costs.

SCE&G seeks to recover an additional $131.6 million in owner's costs in its base load

review order in this petition. Owner's costs are the direct responsibility of SCE&G. The

additional owner's costs requested to be recovered in rates in this docket include increased IT

infrastructure including licenses, hardware, software and implementation costs, additional labor

or employment costs and additional facilities costs. (Tr. p. 713, 1.6; Walker prefiled direct

testimony, p. 12, 1.6; Chart B, Summary of Owners Cost Adjustments).
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JustifyingSCE&G's requestfor additionalowner'scostsin thisdocket,Carlette.L.

Walker,Vice Presidentfor NuclearFinanceAdministration,explainedthatSCE&Gcreatedthe

owner'scostestimatesin its 2008BLRA applicationwhile it wasevaluatingnucleargeneration

optionsandnegotiatingthetermsof theEPCcontractandSCE&Gdid not allow itself adequate

timeto determineits actualowner'scostsprior to filing its BLRA application. Instead,SCE&G

submittedonly ahigh level estimateof its owner'scostsin 2008in its BLRA applicationand

evidence.(Tr. p. 807,1.21 - p. 808,1.8;WalkerApril 4, 2011hearingtestimony;DocketNo.

2010-376-E,p. 295,1.21 - p. 296,1.8); (Tr. p. 809,11.6-15;Tr. DocketNo. 2010-376-E,p. 297,

11.6-15);(Tr. p. 816,11.16-22;Tr. DocketNo. 2010-376-E,p. 304;11.16-22);(Tr. p. 815,11.14-

p. 816,1.2). AlthoughMs.Walker testifiedthatin 2008,SCE&G'sowner'scostscouldnotbe

accuratelyforecastuntil Westinghousecompletedits sitespecificconstructionschedule(Tr. p,

801,11.6-24;p. 805,1.22- p. 806,1.5), Ms.Walkertestifiedin DocketNo.2009-293-Ethatthe

proposedschedulechangesweretiming-relatedchangesonly andwouldnot affectthecostof the

projectin 2007dollars.(Tr. p. 803,1.6- p. 805,1.1).BasedonMs.Walker's testimonyin

DocketNo. 2009-293-E,theCommissionfoundin issuingOrderNo. 2010-12thatthesite

specificchangesrequestedby SCE&Gdid not alterthecostof theproject.(Tr. p. 803,1.6- p.

805,1.1).Ms. Walkertestifiedthatin 2008,it wasimpracticalfor SCE&Gto canvassacrossall

of thedifferentareasof SCANAto ascertainits owner'scostsprior to filing its BaseLoad

ReviewApplication. Therequirementthatautility determineits anticipatedactualowner'scosts

beforefiling for abaseloadrevieworderwould "put thecartbeforethehorse."(Tr. p. 807,1.21

-p. 808,1.8; Tr. p. 809,11.6-15).

In additionto her testimonybelow,Ms. Walker's testimonyin DocketNo. 2010-376-E

wasadmittedinto this recordby SCE&Gasin supportof its requestfor recoveryof anadditional
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$131million in owner'scosts.(4/4/112010-376-EHearingTestimonyTr. pp.726-829).

Accordingto Ms. Walker,therequestin DocketNo. 2010-376-Eof anadditional$145million in

owner'scostswasrequiredbecauseSCE&Ghadlost theuseof thecontingencyfundapproved

in OrderNo. 2009-104A,whichwasdisallowedby theSouthCarolinaSupremeCourt in South

Carolina Energy Users Committee vs. The South Carolina Public Service Commission, infra.

(Tr. p. 710, 11.8-14; Walker prefiled direct testimony, p. 9, 11.8-14; Tr. p. 733, 11. 1-8; Walker

April 4, 2011 hearing testimony, Docket No. 2010-376-E, p. 4, 11. 1-8; Tr. p. 747, 11.9-15;

Walker April 4, 2011 hearing testimony, Docket No. 2010-376-E, p. 18, 11.9-15). Ms. Walker

testified that the owner's cost figures approved by the Commission in Docket No. 2010- 376-E

were based on a "detailed staffing plan, the project budget and a cost-center by cost-center

review of the cost of the project that had been compiled during the period 2008-2010." (Tr. p.

709, 1. 19 - p. 710, 1.7; Walker prefiled direct testimony, p. 8, 1. 19 - p. 9, 1.7). Ms. Walker

testified that SCE&G was not surprised that the capital costs proved to be expensive; they simply

exceeded SCE&G's admittedly high level estimates in its BLRA application. (Tr. p. 811, 1. 13 -

p. 813, 1. 10). Ms. Walker further testified that since Order No. 2011-345, SCE&G has

continued to "review, refine and update these owner's cost projections" and consequently the

utility identified an additional $131.6 million in owner's costs for which it sought recovery in

this docket. (Tr. p. 710, 1.8 - p. 712, 1. 12; Walker prefiled direct testimony p. 9, 1.8 - p. 11, 1.

12). In fact, Mr. Byrne testified that SCE&G anticipates that its annual review of owner's costs

for the nuclear generating plants will require SCE&G to petition the Commission annually to

provide the Commission a cost update. (Tr. p. 326, 11. 14-18).

David A. Lavigne, General Manager of Operational Readiness for New Nuclear

Deployment, testified that SCE&G expected to use the contingency fund struck down by the
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Court in South Carolina Energy Users Committee v. The South Carolina Public Service

Commission, infra, to cover costs it failed to include in its 2008 BLRA application (Tr. p. 590, 1.

1 - p. 592, 1.20). While Mr. Lavigne testified that SCE&G had based its 2008 estimates on

benchmarks provided by Westinghouse and other organizations, he acknowledged that in 2008,

the staffing needs anticipated for the units were the result of "general estimates and preliminary

design information." (Tr. p. 586, 1.3 -p. 588, 1.24; Tr. p. 589, 11. 1-16).

Hubert Young, Manager of Transmission Planning, testified that SCE&G's transmission

construction costs anticipated in its 2008 BLRA application were based on estimates supported

by "early, conceptual designs." (Tr. p. 646, 11.4-7). At the time of SCE&G's COL application,

the Southern Company had filed a similar application. Mr. Young testified that SCE&G simply

copied the Southern Company's example with respect to its wetlands certification and relied on

the Southern Company's decision to site its transmission lines using the macro-corridor

approach, in spite of the fact that obtaining the Clean Water Act certification and permitting and

COL was SCE&G's responsibility. (Tr. p. 666, 1.20 - p. 667, 1.22). Mr. Young acknowledged

that the Southern Company's transmission routes in Georgia traveled over different land routes

than SCE&G's. Mr. Young testified further that using its existing rights-of-way was an

acceptable method of siting its transmission lines and that once SCE&G decided in June of 2010

to use its existing fight-of-ways, it obtained its wetlands certificate 18 months later (Tr. p. 673, 11.

5-16; p. 674, 11. 1-22).

Cyber security, healthcare and wastewater piping.

SCE&G requested recovery of an additional $5.9 million for cyber security measures.

SCE&G had expended $.9 million to review its needs and requested another $5 million to

implement the upgrades recommended by its review of its security needs. ORS witness, Gary C.
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Jones,testifiedthatthecostsestimateof thefutureupgradeswereinsufficientlydeterminedand

informed.(Tr. p. 1062,1.3- p. 1063,1.15;GaryC.Jonesprefileddirecttestimony,p. 18,1.3-

p. 19,1.15). BaseduponMr. Jones'testimony,theCommissionrefusedto authorizethe

additional$5million request.(OrderNo. 2012-884,pp.65,67). TheCommissionalso

authorizedrecoveryof healthcarecostsof $135,573andwastewaterpiping costsof $8,250.

(OrderNo. 2012-884,pp.66-67).

MarkN. Cooper,Ph.D.,whotestifiedonbehalfof theSierraClub,testified"[r]ushing to

beamongthefirst in line, for adesignthathadnotbeenapprovedor implementedin theU.S.,

theutility tookonextraordinaryrisk, thatit failedto includein its initial costestimate.It now

seeksto imposethecostsof its imprudentlyrosyinitial costprojectionwith approvalof cost

overruns." (Tr. p. 973;Cooperprefileddirecttestimony,p. 25). Dr. Coopertestifiedthatthe

fact that SCE&Gidentifieda seriesof risksassociatedwith theconstructionof thetwonuclear

reactorsin Jenkinsville,SouthCarolina,doesnotexemptit from bearingsomeof thecostsof

thoserisks.(Tr. p. 970;Cooperprefileddirecttestimony,p. 22). In particular,Dr. Cooper

testified:

• The fact that there would be difficulties in finding adequately qualified and

trained personnel was widely recognized.

• The fact that the supply chain was stretched thin was widely recognized.

• The fact that there would be bumps in the road of regulatory approval was

also certainly predictable. The failure to comply with NRC requirements is

the responsibility of the utility, not the ratepayers or the NRC.

• Given the history of nuclear reactor construction in the U.S. and around the

world, the fact that requirements would evolve over time should have been
foreseen and included in the cost estimate.

(Tr. pp. 970-971; Cooper prefiled direct testimony, pp. 22-23).

Dr. Cooper testified to the fact that SCE&G's hope that other utilities would help defray

the cost of developing a completed AP 1000 Westinghouse design was poor judgment on its part.
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SCE&G'scostestimatesshouldhavereflectedthepossibility thatSCE&Gwouldneedto

completetheprojecton its own andthatit wasunreasonablefor SCE&Gto hopethatfourother

utilities wouldsharethecostsin finishing thedesignwork, arisk SCE&Gchoseto take.(Tr. p.

971;Cooperprefileddirect testimony,p. 23). SCE&Ghaddiscoveredthatits IT systemsare

outdatedandneedupdating.Dr. Coopertestifiedthatit wasin factUnit I whichrequiredthe

upgradewhichwouldbereviewedin a generalratecase. Instead,theutility seeksto shift the

costof upgradingits IT systemat Unit I to its BLRA orderwhich is notpermittedby theBLRA.

(Tr. p. 971;Cooperprefileddirect testimony,p. 23).

Dr. Coopertestifiedthatgivenhisextensiveanalysisof boththe long-termhistoryof

nuclearconstructionandthedevelopmentof recentnuclearconstructionproposals,hewasof the

opinionthat everyoneof thecausesof thecostoverrunsfor whichSCE&Gwasseeking

recoveryhereshouldhavebeenevidentto aprudentutility at thetimeit filed its BLRA

application. Indeed,SCE&Gchargedaheadwith a low-ball estimateof its capitalcostsin spite

of this clearevidenceof risk, underestimatingthecosts,for which it nowseeksrecoverythrough

athirdbiteof theappleundertheBLRA. (Tr. p. 972;Cooperprefileddirect testimony,p. 24).

Dr. Coopertestifiedthat"[t]his costoverrunproceedingsignalsto thecommissionthat

theutility hasfailedto continueto practicethecostvigilanceit is obligatedto exercise"under

theBLRA. Dr. Cooperpointedout thatwhenthecontingencycostpool thatSCE&Gproposed

in the2008BLRA applicationwasrejectedby thisCourt,theutility quickly updatedits cost

estimatetaking"a secondbiteat theapple"andsoughtandobtainedanadditional$174million

in OrderNo. 2011-345.Dr. CooperexplainedthatSCE&G's requesthereof anadditional$283

million constitutesa6.6%costincreaseandthatwith thisrequest,thecostoverrunshavenow

driventhetotal costof theprojectabovetheoriginalcostestimateplus thecontingencycost
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pool. In Dr. Cooper'sopinion,theBLRA requiresaprudencereviewof theadditionalcapital

costsandathoroughreviewof thecostandeconomicviability of theunits.(Tr. pp.951-952;

Cooperprefileddirecttestimony,pp. 3-4).

Dr. Coopertestifiedthat SCE&Ghasnot shoulderedanyof thecostsassociatedwith the

Dr. Coopercompiledthefollowing tablereflectingtherisksof its nuclearconstruction.

allocationof costoverruns:

Table 1: Allocation of Cost Overruns

Change
Orders

(Tr. p.

(Tr. p.

Owner Transmission Total

Cost

Vendor $76 0 0 76

Ratepayers $156 276 21 453

Owner $0 0 0 0

972; Cooper prefiled direct testimony, p. 24).

With respect to the cost recovery system of the BLRA, Dr. Cooper testified as follows:

While the BLRA represented a dramatic change in the way rates are set for new

nuclear reactors built in South Carolina, it did not abandon the fundamental

concepts of just, reasonable and prudent that govern the setting of utility rates.

Advanced cost recovery under the BLRA gives nuclear costs very special

treatment, but it is not a blank check and it does not diminish the obligation of the

utility to ensure that it delivers the least cost electricity to ratepayers.

951; Cooper prefiled direct testimony, p. 3).

ARGUMENT

I

THE SOUTH CAROLINA PUBLIC SERVICE COMMISSION ERRED AS A MATTER

OF LAW IN AUTHORIZINGTHE RESPONDENT SCE&G TO RECOVER CAPITAL

COSTS WHICH ARE IMPRUDENT UNDER THE BASE LOAD REVIEW ACT.
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Relying upon the authority of S.C. Code Ann. § 58-33-270(E), the Commission granted

SCE&G authority to recover $278 million in additional capital costs in rates as prudent and

necessary costs to construct the units. However, in so doing, the Commission failed to apply the

relevant legal standard of prudency under the BLRA to the additional capital costs requested by

the utility. Because the additional capital costs approved by the utility could have been

anticipated at the time of SCE&G's 2008 BLRA application, the additional costs are imprudent

and the Commission erred in authorizing the utility to recover them in rates. Accordingly, the

orders of the Commission should be reversed.

The Base Load Review Act

The BLRA provides that, as long as a nuclear plant is constructed in accordance with the

approved schedules, estimates and projections, as adjusted by the inflation indices, a utility must

be allowed to recover its capital costs related to the plant through revised rate filings, S. C. Code

Ann. § 58-33-275(C). The traditional concept of rate making in South Carolina is based on

historical data with adjustments permitted for known and measurable out of period changes.

Harem v. Southern Bell Telephone & Telegraph Company, 302 S.C. 132, 394 S.E. 2 nd 311

(1990); South Carolina Cable Television Association v. The Public Service Commission of South

Carolina, 313 S.C. 48,437S.E. 2 nd 38(1993). The BLRA breaks from traditional concepts of

ratemaking by allowing a utility advanced cost recovery of certain of its capital costs of

constructing nuclear plants based upon anticipated capital costs to be expended many years into

the future, long before they are used and useful for generating electricity. The Commission

authorized SCE&G to construct its two AP 1000 units in 2009, permitting SCE&G to recover

certain of its capital costs in revised rates seven years in advance of the scheduled operation of

the first of the two units in 2016.
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A careful review of the BLRA is necessary to an understanding of the Commission's

error in authorizing the recovery of the capital costs requested.

The purpose of the BLRA,

...is to provide for the recovery of the prudently incurred costs associated with

new base load plants, as defined in Section 58-33-220 of Article 4, when

constructed by investor-owned electrical utilities, while at the same time

protecting customers of investor-owned electrical utilities from responsibility for

imprudent financial obligations or costs.

Base Load Review Act Section 1(A).

The goal of the BLRA is "two-fold: (1) to allow SCE&G to recover its 'prudently incurred

costs' associated with the nuclear facility; and (2) to protect customers 'from responsibility for

imprudent financial obligations or costs'." South Carolina Energy Users Committee v. South

Carolina Public Service Commission, 388 S.C. 495; 697S.E.2d 592. To balance the interests of

the utility and the customers, the General Assembly designed a specific and detailed statutory

blueprint for establishing prudent costs to be recovered through revised rate filings. The

Commission's authority to issue a base load review order is prescribed by the express terms of

the BLRA. A base load review order issued pursuant to the BLRA,

...means an order issued by the commission pursuant to Section 58-33-270

establishing that if a plant is constructed in accordance with an approved

construction schedule, approved capital costs estimates, and approved projections

of in-service expenses, as defined herein, the plant is considered to be used and

useful for utility purposes such that its capital costs are prudent utility costs and

are properly included in rates.

S. C. Code Ann. § 58-33-220(4).

The BLRA expressly sets out the factual showing necessary for a base load review order.

S. C. Code Ann. § 58-33-250 provides (in its pertinent part):

The application for a base load review order under this article shall include:
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(1) information showing the anticipated construction schedule for the

plant; [Emphasis added]

(2) information showing the anticipated components of capital costs and

the anticipated schedule for incurring them; [Emphasis added]

If a utility establishes that its nuclear plant is constructed in accordance with (1) an approved

construction schedule, (2) approved capital costs estimates, and (3) approved projections of in-

service expenses, the nuclear plant is considered to be used and useful for utility purposes and

the utility is entitled to advanced recovery of its capital costs for in revised rates. S. C. Code

Ann. 8 58-33-275 (A) and (C).

The BLRA provides that as circumstances warrant, a utility may petition the Commission

for an order modifying its schedules in the base load review order. However, the proposed

changes may not be the result of imprudence on the part of the utility. S. C. Code Ann. 88 58-

33-270(E), 58-33-275(E). While the BLRA retains the traditional notions ofprudency, to wit

S.C. Code Ann. 8 58-33-220(4), the concept of the term imprudence as it applies to SCE&G's

petition is broadened by S. C. Code Ann. 8 58-33-275(E) which provides:

In cases where a party proves by a preponderance of the evidence that there has

been a material and adverse deviation from the approved schedules, estimates,

and projections set forth in Section 58-33-270(B)(1) and 58-33-270(B)(2), as

adjusted by the inflation indices set forth in Section 58-33-270(B)(5), the

commission may disallow the additional capital costs that result from the

deviation, but only to the extent that the failure by the utility to anticipate or

avoid the deviation, or to minimize the resulting expense, was imprudent

considering the information available at the time that the utility could have acted

to avoid the deviation or minimize its effect. [Emphasis added]

The intent of the General Assembly was to authorize advanced recovery of prudently incurred

capital costs. If the utility could have anticipated or avoided the additional costs, given the

information available to it at the time of its application under the BLRA, the Commission must
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disallow advanced recovery of those additional costs. This limitation on the utility's recovery of

capital costs is found throughout the BLRA.

The BLRA provides for the recovery of certain capital costs for a plant which is

ultimately abandoned by the utility. With respect to the recovery of the capital costs of

abandonment of a nuclear plant, the utility is limited to prudently incurred costs, but the utility's

...recovery of capital costs and the utility's cost of capital associated with them

may be disallowed only to the extent that the failure by the utility to anticipate

or avoid the allegedly imprudent costs, or to minimize the magnitude of the costs,

was imprudent considering the information available at the time that the utility
could have acted to avoid or minimize the costs.

S. C. Code Ann. § 58-33-280(K) [Emphasis added].

Moreover, in the event a utility determines to abandon the project after a prudency determination

under S. C. Code Ann. § 58-33-225 authorizing a project development order,

...recovery of capital costs and the utility's cost of capital associated with them

may be disallowed only to the extent that the failure by the utility to anticipate

or avoid the allegedly imprudent costs, or to minimize the magnitude of the costs,

was imprudent considering the information available at the time that the utility
could have acted to avoid or minimize the costs.

S. C. Code Ann. § 58-33-225(G) [Emphasis added]

A base load review order constitutes a final and binding determination that a plant is used

and useful for utility purposes and that its capital costs are prudent utility costs and are properly

included in rates so long as the plant is constructed within the parameters of the approved

construction schedule and the approved capital costs estimates. S. C. Code Ann. § 58-33-

275(A). So long as the nuclear plant is constructed in accordance with the approved schedule

and estimates set forth in S. C. Code Ann. §§ 58-33-270 (B)(1) and (2), the utility is allowed to

recover its capital costs through revised rate filings or general rate proceedings. S. C. Code Ann.

§ 58-33-275(C). A utility may seek relief from its base load review order as circumstances
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warrantbut thechangesin theschedulesandestimatesmaynotbetheresultof imprudenceon

thepartof theutility. S.C. CodeAnn. § 58-33-270(E). Whereapartyhasdemonstratedthat

therehasbeenamaterialandadversedeviationfrom theschedulesandestimatessetforth in S.

C. CodeAnn. §§58-33-270(B)(1) and(2), theCommissionmustdisallowthosecostdeviations

to theextentthatthefailureof theutility to anticipateor avoidthedeviationwasimprudent

giventheinformationavailable. S.C. CodeAnn. § 58-33-275(E).

By allowingutilities advancedcostrecoveryof their nuclearconstructioncosts,the

BLRA hasdramaticallyalteredthecustomerprotectionsfoundin traditionalratemaking.To

protecttheutility's customersfrom excessivecapitalcosts,theBLRA requiresautility to

conclusivelyestablishits capitalcostsin its BLRA application. In exchange,theutility has

certaintythatthecapitalcostsaredeemedprudent. As explainedby Dr. Cooper,therisk to the

customerposedby advancedcostrecoveryis that it allows,

[t]heutility ... to chargeratepayersbeforetheplant is usedanduseful. In the
caseof SouthCarolina,therecoveryof approvedcostsis guaranteed,evenif the
reactoris not completed,subjectto a prudencereview. Thesechangesalterthe
incentivesof theutilities andshift thebalancebetweenstockholderandratepayer
interests.

• Advancedcostrecoverywith aguaranteeof recoveryshiftstherisk of
constructionsodramaticallythatit providesa strongincentivefor utilities to
pursuethetechnologiesthathavebeenfavoredby thestatute.

• By conferringa specialadvantageonnuclear,it distortstheutility andregulatory
decision-makingprocessandgivesutilities anincentiveto chooseinvestments
thatyield higher,guaranteereturns,evenwheretheinvestmentsarenot thelowest
costoption.

• Shiftingtherisk of nuclearreactorconstructionontothebacksofratepayer
createsanongoingproblembecauseit diminishestheutility's incentiveto drivea
hardbargainwith vendorsor joint ownersthatrecoverscostoverrunsfrom them,
ratherthanratepayers.

• Pre-approvingandguaranteeingcostscreatesalargequantityof sunkcosts.
Utilities can"nickel anddime" theCommissionto deathwith aseriesof"small"
costoverruns,which theCommissionmayfeelpressuredto approve,sinceso
muchhasbeensunk.
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• Because the technologies that tend to be favored by advanced cost recovery are

very large central station technologies, utilities favor them, since they increase the

rate base and inflate shareholder income.

• Nuclear projects are so large that utility management tends to become totally

focused on the single large project and to disregard to resist alternative projects.

• They may even have an incentive to oppose alternatives that might reduce the

need for the large central station facilities.

(Tr. pp. 959 - 960; Cooper prefiled direct testimony, pp. 11-12).

Moreover, under the BLRA the utility's customers are asked to pay for capital costs long

before they are used and useful and generating electricity. Because of the risks to the utility's

customers, the General Assembly afforded the utility's customers the protection against cost

overruns found in S.C. Code Ann. § 58-33-275(E). The BLRA does not require SCE&G's

customers to pay for cost overruns in advance.

The Commission held that S. C. Code Ann. § 58-33-270 controls its authority to permit

SCE&G to recover all reasonable capital costs associated with its construction of its nuclear

plants, notwithstanding the fact that the additional costs were anticipated or could have been

anticipated at the time of SCE&G's BLRA application. (Order No. 2012-884, p. 71). The

Commission expressly held that the prudency standard ofS. C. Code. Ann. § 58-33-275(E) does

not apply to SCE&G's petition for additional capital costs. (Order No. 2013-5, p. 10). The

Commission erred in failing to review SCE&G's request of additional capital costs in light of the

definition of imprudence as required by S. C. Code. Ann. § 58-33-275(E) of the BLRA.

As a regulatory body, created by statute, the Commission is possessed with only those

powers specifically delineated. South Carolina Electric & Gas Company v. Public Service

Commission, 275 S.C. 487,272 S.E.2 "a 793 (1980). The Commission may not construe the

provisions of the BLRA so as to authorize it to exceed the authority granted it by the General

Assembly. Nucor Steel v. South Carolina Public Service Commission, 310 S.C. 539, 426 SE 2 "d
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319 (1992). Here the Commission exceeded the authority granted it under the BLRA by

authorizing SCE&G to recover its capital costs in rates in excess of those authorized by statute.

The Commission concluded that $278 million of the additional capital costs requested

were not the result of imprudence. (Order No. 2012-884; Change Order 16, p. 39; Owner's costs,

p. 58; transmission costs, p. 63; Change Orders 12, 14 and 15, p. 66). The Commission held that

the additional $278.05 million in costs were reasonable, necessary and prudent costs incurred so

as to ensure that the project is constructed prudently, efficiently and economically and to ensure

the nuclear plants are operated safely and efficiently. (Order No. 2012-884, p. 72). While the

Commission employed a traditional standard of prudency in determining whether to authorize

recovery of the cost overruns, it failed to apply the statutory definition of"imprudent" under the

BLRA.

However, the prudency standard applied by the Commission below is the standard by which

the costs proposed in the initial BLRA application under S. C. Code Ann. § 58-35-250(1) and (2)

are to be judged pursuant to S. C. Code Ann. § 58-33-275(A) and (C). The additional $278

million in costs authorized by the Commission are material and adverse deviations from the

approved schedules. (Order No. 2012-884, p. 71 ). To recover additional capital costs which

constitute a material and adverse deviation from the estimates approved in the base load review

order, the utility must demonstrate that the costs are not only used and useful for utility purposes

and prudent utility costs, but also that the costs were not the result of the failure by the utility to

anticipate or avoid them. S. C. Code Ann. § 58-33-275(E).

In rejecting the applicability of S. C. Code Ann. § 58-33-275(E) to the request for the

additional costs requested in this docket, the Commission held that provision to be limited to

revised rate proceedings and general rate cases. The provisions of the BLRA do not so limit the
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protectionsof S.C. CodeAnn. § 58-33-275(E).Moreover,all capitalcostsapprovedby the

CommissionundertheBLRA arerecoverablethroughrevisedrates,includingthoseapprovedby

theCommissionbelow. Therefore,theAppellant'schallengeto theadditionalcapitalcosts

soughtherehasadirectimpacton revisedrates.

In essence,theCommissionconcludedthatthedecisionin South Carolina Energy Users

Committee v. South Carolina Public Service Commission, supra, served as its authority for its

construction ofS. C. Code Ann. § 58-33-270(E). (Order No. 2013-5, pp. 5-6). While this Court

recognized that the BLRA provided a means by which a utility might seek relief from the

provisions of its base load review order, this Court held that the provisions of S. C. Code Ann. §

58-33-270(E) must be construed consistently with the objectives of the BLRA, to wit, the

recovery of prudently incurred costs associated with the nuclear plants and the protection of the

customers from responsibility of imprudent financial obligations or costs. South Carolina Energy

Users Committee v. South Carolina Public Service Commission, 388 S.C. 496, 697 S.E.2d 592

(2010).

The cardinal rule of statutory construction is to ascertain and give effect to the intent of

the legislature. South Carolina Energy Users Committee v. South Carolina Public Service

Commission, 388 S.C. 486; 697 S.E.2d 587 (2010). In ascertaining the intent of the legislature,

the court should not focus on any single section or provision of an act but should consider the

language of the statute as a whole. Mid-State Auto Auction of Lexington, Inc. v. Altman, 324

S.C. 65,476 S.E. 2d 690(1996). By holding that the provisions of S. C. Code. Ann. § 58-33-

275 do not apply to SCE&G's petition for additional capital costs, the Commission construes S.

C. Code Ann. § 58-33-270(E) in isolation. While the BLRA provides the utility with the

financial benefits of advanced cost recovery, the BLRA also provides customers with protection
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from imprudent costs, including payment in advance for capital costs which the utility

imprudently failed to anticipate. The BLRA was designed to give a utility the benefit of an initial

determination of prudency and advanced recovery for its anticipated capital costs through annual

revised rates. However, the BLRA also protects the customer by requiring the utility to establish

its anticipated components of capital costs in advance and by protecting the customer from

having to pay for construction cost overruns years in advance of the in-service date of the nuclear

plant. A petition under S. C. Code Ann. § 58-33-270(E) must be construed in light of S. C. Code

Ann. § 58-33-275(E) which prohibits recovery of the additional costs authorized by the

Commission below

By failing to examine the prudency of the additional capital costs as required by the

provisions ofS. C. Code Ann. § 58-33-275(E), the Commission failed to protect SCE&G's

customers from the responsibility for SCE&G's imprudent financial obligations or costs. The

BLRA does not authorize the Commission to allow a utility to recover capital costs, as here,

which could have been anticipated at the time of the base load review order. As set out in

Argument II, infra, the additional capital costs, which the Commission authorized SCE&G to

recover in rates, could have been anticipated in the 2008 BLRA application. As a consequence,

the Commission erred in its failure to apply the statutory provisions of the BLRA which permit

the recovery in rates of only those capital costs which are prudent.

IA

THE COMMISSION ERRED IN FINDING THAT THE ADDITIONAL CAPITAL

COSTS GRANTED THE RESPONDENT SCE&G WERE PRUDENT, THE ERROR

BEING THAT EVIDENCE OF RECORD COMPELS THE FINDING THAT SCE&G'S
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FAILURE TO ANTICIPATE OR AVOID THE ADDITIONAL COSTS WAS

IMPRUDENT UNDER THE BASE LOAD REVIEW ACT.

The Commission found that the additional $283 million in capital costs requested by

SCE&G in this docket had not been previously presented to the Commission for review and

approval. Of SCE&G's request, the Commission approved recovery of $278 million of the

additional capital costs in rates. The additional costs represent an increase of 6.6% of the total

costs of constructing the units and are a material and adverse deviation from the approved

schedules and estimates set out in the base load review order. Under the BLRA, where it has

been demonstrated that there has been a material and adverse deviation from the approved

schedules and estimates and a party has made out a prima facie case of the imprudence of the

capital costs, the utility has the burden of demonstrating that its failure to anticipate or avoid the

additional costs was not imprudent under the BLRA. S. C. Code Ann. § 58-33-275(E); S. C.

Code Ann. § 58-33-240(D). SCE&G presented no evidence in this docket to demonstrate that its

failure to anticipate or avoid the deviation was not the result of imprudence. To the contrary, the

evidence of record reflects that SCE&G could have anticipated the additional capital costs

requested. Therefore, the additional capital costs approved by the Commission below should

have been disallowed. The Commission erred in authorizing SCE&G to recover the additional

capital costs in the amount of $278 million in rates and should be reversed.

In its rush to construct the nuclear plants, SCE&G sought and obtained its base load

review order based on an incomplete, unapproved design for the Westinghouse AP 1000. The

$137.5 million in costs associated with Change Order 16 were anticipated, or should have been

anticipated, by SCE&G in its 2008 BLRA application and are therefore imprudent under the

BLRA. The Company applied for a base load review order without the benefit of an approved
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designfor theWestinghouseAP1000units. SCE&Gundertookto proceedwith its BLRA

applicationwith full knowledgeof the risk that the AP 1000 design would prove more costly after

the issuance of the base load review order. It was SCE&G's responsibility to obtain the wetlands

certification and permitting. The utility assumed the risk of the additional cost associated with

any delay in the issuance of the COL by the NRC. SCE&G acknowledges in its testimony that

the delay in the issuance of a COL was the result in whole or in part of SCE&G's delayed

decision to site its transmission lines using existing rights-of-way and the delay in obtaining

required wetlands certification and permitting from the Corps of Engineers and the EPA.

SCE&G knew that under the provisions of the BLRA and Order No. 2009-104(A) time was of

the essence, and SCE&G could have and should have anticipated that the Corps of Engineers and

EPA would expect the utility to conclusively demonstrate the wetlands impact of its transmission

siting before issuing its wetlands certification. That the macro-corridor process may be a prudent

way to site transmission lines in other circumstances is not dispositive of the prudency issue.

Viewed at the time of the BLRA application, siting the transmission lines for the nuclear plants

in existing rights of way was the prudent way to proceed. Anticipating the regulatory process

and knowing that time was of the essence under the BLRA order, a decision to site the

transmission lines on existing easements where the utility had previously identified and

addressed wetlands issues is more compelling. SCE&G assumed the risk of the additional costs

associated with Change Order 16 and these costs are not recoverable under the BLRA.

Moreover, SCE&G has failed to demonstrate that the settlement agreement between SCE&G and

Westinghouse was prudent and reasonable. Likewise, the evidence of record reflects that

SCE&G could have anticipated that the rock formations under the ground were unpredictable
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andtakenstepsin its EPCcontractto protectitself from costoverruns. Thesecostsarenot

recoverableundertheBLRA.

SCE&Gcouldhaveandshouldhaveanticipatedtheadditional$131.6million in owner's

costsit seeksrecoveryof in thisdocket. It is undisputedon this recordthatSCE&Gfailedto

fully determineits owner'scostswhenmakingapplicationundertheBLRA. Therecordis

repletewith evidencedemonstratingthattheowner'scostssuchasstaffing,facilities,

transmission,insuranceandwastewaterinfrastructurein SCE&G's 2008BLRA applicationwere

baseduponhigh levelestimatesandconceptualdesigns.Indeed,theevidenceof recordreflects

thatin its rushto negotiateits purchaseof two nuclearplants,whichwerenot fully designedand

whichhadnotbeenlicensedby theNRC, SCE&Gdid not takethetimeto analyzeits needsfor

owner'scostsandfully identify themfor theCommissionasrequiredby theBLRA. Having

failedto complywith theBLRA in its 2008application,SCE&Ghasreturnedto theCommission

for recoveryof theowner'scostsoverlookedin SCE&G's hasteto file its 2008BLRA

application. In DocketNo. 2010-376-E,SCE&Grequestedrecoveryof anadditional$174

million in capitalcosts,including$145million in owner'scosts.TheCommissionauthorized

SCE&Gto recovertheadditional$174million in OrderNo. 2011-345,issuedonMay 16,2011.

Yet, theevidenceof recordreflectsthatSCE&Gunderestimatedtheneedfor additionalowner's

costsby $131.6million in DocketNo. 2010-376-EandpetitionedthisCommissionfor these

additionalcostslessthantenmonthsaftertheissuanceof OrderNo. 2011-345.Therecordis

devoidof anyreasonableexplanationof how SCE&Gcouldhavefailedto anticipate$131.6

million in owner'scostswhich it now seeksin thisdocket. SCE&Gshouldhaveanticipated

theseadditionalowner's costsin its 2008applicationasrequiredby theBLRA. SCE&Gfailed
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to meetits burdenof proving theseowner'scoststo beprudent. Onthisrecord,the$131.6

million in owner'scostsarenotprudentundertheBLRA.

Theevidenceof recordreflectsthatthetransmissioncostswereidentifiedasconceptual

estimatesandwerenot fully identifiedfor theCommissionin the2008BLRA proceeding.The

additionaltransmissioncostscouldhaveandshouldhavebeenanticipatedin 2008in theutility's

BLRA application. In addition,assetout above,siting its transmissionlinesin existing

easementsandrights-of-waywouldhaveensuredthatthewetlandsissueswereidentifiedand

addressedtimely and,therefore,anyadditionaltransmissioncostsoccasionedby delaycould

likewisehavebeenanticipated.Thesecostsarenot prudentundertheBLRA.

Thecostsfor Cyber Security, Change Order 12 and Change Order 15, could have been

anticipated in the 2008 application as is borne out by the testimony of Dr. Mark Cooper. These

costs are not prudent under the BLRA.

Because the BLRA requires the utility to demonstrate its capital cost of constructing a

nuclear plant years in advance of its actual expenditure of those costs, the Act indeed requires the

utility to put the cart before the horse. SCE&G's decision to file its BLRA application in 2008

was its own. There was no compelling reason for SEC&G to request authority to construct two

incomplete and unlicensed plants and no compelling reason that SCE&G could not have given

itself time to accurately identify and demonstrate its capital costs.

SCE&G failed to offer evidence to demonstrate that it could not have anticipated the

additional $278 million in capital costs authorized by the Commission at the time of its 2008

BLRA application. The evidence of record reflects that the capital costs approved by the

Commission could have and should have been anticipated by SCE&G in its 2008 BLRA

application and are therefore imprudent. S. C. Code Ann. § 58-33-275(E). The Commission
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erredin finding thatapproximately$278million of SCE&G'srequestin thedocketwere

Accordingly,thepetitionbelowshouldhavebeendeniedby therecoverableundertheBLRA.

Commission.

lI__!l

THE BASE LOAD REVIEW ACT REQUIRES THAT ALL CAPITAL COST

EXPENDITURES IN THE CONSTRUCTION OF NUCLEAR GENERATING PLANTS

BE PRUDENT AND THE COMMISSION ERRED IN HOLDING THAT A PRUDENCY

EVALUATION OF THE NEED FOR THE CONTINUED CONSTRUCTION OF THE

UNITS WAS NOT REQUIRED BY THE ACT.

Under the BLRA, a base load review order issued by the Commission, pursuant to S. C.

Code Ann.§ 58-33-270, establishes that if a nuclear plant is constructed in accordance with

approved schedules and cost estimates, the plant is considered to be used and useful for utility

purposes such that its capital costs are prudent utility costs. S. C. Code Ann. § 58-33-220(4).

However, the BLRA contemplates that the abandonment of a plant after a base load review order

and protects the utility from loss by allowing it to recover the authorized capital costs in rates.

S.C. Code Ann. § 58-33-280(K). The Commission erred in failing to require a review of the

prudency of the continued construction of the plants in this docket.

A measure of prudency under the BLRA is whether the expenditure of additional capital

costs are prudent utility costs. The Appellant Sierra Club, through the testimony of Dr. Cooper

raised the question of the prudency of continuing to construct the nuclear plants. (Tr. p. 961,

Cooper prefiled direct testimony, p. 13). Dr. Cooper testified that it would be imprudent to

continue constructing the plants. (Tr. pp. 954-956; Cooper prefiled direct testimony pp. 6-8). In

response to Dr. Cooper's testimony, SCE&G's witness, Dr. Joseph M. Lynch, testified that he
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updatedhisanalysisin the2008BLRA proceedingandthathe remainedof theopinionthatthe

costof continuingto constructtwo nucleargeneratingplantswasmorecosteffectivethanthe

costof constructingtwo gas-firedgeneratingplants.(Tr. p. 103,1.13- p. 104,1.2;p. 106,11.19-

24;p. 890,1.2-p. 893,1.22). As borneoutby thetestimonyof Dr. Cooper,Dr. Lynch'sanalysis

failedto takeinto considerationSCE&G's needfor capacityin its system.Further,theanalysis

failedto considertheprudencyof alternativessuchasconstructingoneof thenucleargenerators

andmothballingthesecondunderconstruction,orbuilding naturalgas-firedplantsastheneed

for capacityarisesasopposedto over-constructinggeneratingcapacityby continuingto the

constructionof thetwo nucleargenerators.(Tr. p. 1004,1.2- p. 1008,1.2; Coopersupplemental

surrebuttaltestimony,p. 4, 1.2- p. 8, 1.2).

TheCommissionconcludedthatthefindingsof the2009baseloadrevieworderwerenot

subjectto reviewciting S.C.CodeAnn. §§58-33-275(A)and(D) (OrderNo. 2013-5atp. 12).

However,theBLRA contemplatesthat aplantabandonedafterabaseloadreviewordermaybe

prudentlyabandoned.S.C.CodeAnn. § 58-33-280(K). ConstruingS.C.CodeAnn §58-33-

270(E)to permit theutility or otherparty to petitiontheCommissionfor relief from abaseload

revieworderfor authorityto abandontheconstructionof a nuclearplantis consistentwith the

protectionsaffordedtheutility andits customersundertheAct.

A thoroughevaluationof theutility's needfor capacitywill demonstratewhetheroneor

bothof thenuclearplantsareprudent. Weretheevaluationto justify thecontinuedconstruction

of theunits,SCE&Gwouldbejustified in proceedingwith their construction.Shouldthe

evaluationdeterminethatSCE&G'sneedsdid not justify constructingoneorbothplantsandthe

utility scaledback its construction,SCE&Gwouldnonethelessbeaffordedtheprotectionsof the

BLRA for its prudentcostsinvestedin theunits,andits customerswouldbenefitfrom the
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savingsof unnecessarycapitalcosts.However,if a thoroughevaluationwoulddemonstratethat

oneor bothplantswerenotjustified andSCE&Gwereto eitherfail to maketheevaluationor

ignoretheresultsof anevaluation,thecostsof constructiongoingforwardwouldbeimprudent

undertheBLRA. S.C. CodeAnn. § 58-33-280(K).TheCommissionfailedto examinetheneed

for thecontinuedconstructionof theunitsasauthorizedundertheBLRA. Accordingly,the

mattershouldberemandedto theCommissionfor areviewof theprudencyof thecapitalcosts

to beincurredby continuingto constructtheunits.

CONCLUSION

For the foregoing reasons, the South Carolina Energy Users Committee respectfully

submits that Orders 2012-884 and 2013-5 of the South Carolina Public Service Commission be

reversed and that the matter be remanded to the Commission with instructions to issue an order

denying SCE&G's petition for $283 million in additional capital costs and for a full and

complete determination of the prudency of the capital costs to be incurred by continuing to

construct the units. _/ _.._,¢---------_
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